
EXHIBIT C 
 
Effect of Existing or Probable Governmental Regulations 
 

Regulatory Environment 

Students atending our schools finance their educa�on through a combina�on of individual resources, corporate 
reimbursement programs and federal student financial assistance funds available through our par�cipa�on in the 
Federal Student Aid Programs made available through Title IV of the Higher Educa�on Act, as amended ("HEA"). 
The discussion which follows outlines the extensive regula�ons that affect our business. Complying with these 
regula�ons entails significant effort from our execu�ves and staff. Regulatory compliance is also expensive. Beyond 
the internal costs, compliance with the extensive regulatory requirements also involves engagement of outside 
regulatory professionals. 

To par�cipate in Title IV Programs, a school must, among other things, be: 

• Authorized to offer its programs of instruc�on by the applicable state educa�on agencies in the states in 
which it is physically located  or otherwise have a physical presence as defined by the state;  

• Meet the state educa�on agency requirements to legally offer postsecondary distance educa�on in any 
state in which the school is not physically located; 

• Accredited by an accredi�ng agency recognized by the Secretary of the U.S. Department of Educa�on 
(“DOE”); and 

• Cer�fied as an eligible ins�tu�on by DOE. 
 

Collec�vely, state educa�on agencies, accredi�ng agencies, and the DOE comprise the higher educa�on regulatory 
triad. We cannot predict the ac�ons that any en�ty in the higher educa�on regulatory triad, Congress, or 
Administra�on may take or their effect on our schools.  

State Authoriza�on 

As ins�tu�ons of higher educa�on that grant degrees and cer�ficates, we are required to be authorized by 
applicable state educa�on authori�es which exercise regulatory oversight of our schools. In addi�on, in order to 
par�cipate in the Title IV Programs, we must be authorized by the applicable state educa�on agencies. 

Because we are subject to extensive regula�ons by the states in which we become authorized or licensed to 
operate, we must abide by state laws that typically establish standards for instruc�on, qualifica�ons of faculty, 
administra�ve procedures, marke�ng, recrui�ng, financial opera�ons and other opera�onal maters. State laws 
and regula�ons may limit our ability to offer educa�onal programs and to award degrees. Some states may also 
prescribe financial regula�ons that are different from those of DOE. If we fail to comply with state licensing 
requirements, we may lose our state licensure or authoriza�ons, which in turn would result in a loss of 
accredita�on and access to Title IV funds. 

On September 25, 2022, the California Legislature passed SB 1433, as amended August 24, 2022, which extended 
the sunset date for the California Bureau for Private Postsecondary Educa�on (“California Bureau”) and the 



California Private Postsecondary Educa�on Act of 2009 to January 1, 2027. Provisions of note include the 
authoriza�on for the Bureau to establish regula�ons around limited physical presence; the automa�c termina�on 
of an ins�tu�on’s approval to offer a program in a profession or career field if it loses approval from the issuing 
licensing agency; and the prohibi�on for an ins�tu�on having any prospec�ve, current or former student or 
employee sign a nondisclosure agreement pertaining to their rela�onship to or experience with an ins�tu�on. 
Other states in which AGI operates may also make material changes to their authority and structure at any �me, so 
AGI must constantly assess its state oversight agencies to ensure compliance.  

Licensure of Online Programs 

The DOE released final regula�ons on accredita�on and state authoriza�on of distance educa�on on November 1, 
2019, which took effect July 1, 2020 (the “July 2020 Regula�ons”). The July 2020 Regula�ons require Title IV 
Program ins�tu�ons, like ours, that offer postsecondary educa�on through distance educa�on to students in a 
state in which the ins�tu�on is not physically located or in which it is otherwise subject to state jurisdic�on as 
determined by that state, to meet any state requirements to offer postsecondary educa�on to students who are 
located in that state.  

Under the July 2020 Regula�ons, ins�tu�ons may meet the authoriza�on requirements by obtaining such 
authoriza�on directly from any state that requires it or through a state authoriza�on reciprocity agreement, such as 
the State Authoriza�on Reciprocity Agreement (“SARA”). SARA is intended to make it easier for students to take 
online courses offered by postsecondary ins�tu�ons based in another state. SARA is overseen by a Na�onal Council 
(“NC-SARA”) and administered by four regional educa�on compacts. 

On May 19, 2023, the DOE  published a no�ce of proposed rulemaking (‘NPRM”) which would require ins�tu�ons 
to confirm for each Title IV program, in each State in which the ins�tu�on is located or in which students enrolled 
by the ins�tu�on are located, that the program sa�sfies any required programma�c accredita�on, professional 
licensure, and consumer protec�on laws rela�ng to “closure, recruitment, and misrepresenta�ons, including both 
generally applicable State laws and those specific to educa�onal ins�tu�ons.” The last requirement would appear 
to mandate compliance with certain State authoriza�on laws, even for ins�tu�ons par�cipa�ng in SARA. Because 
this is a proposed, not final, rule, it is unclear if the final rule will include this provision as it is currently writen, in a 
modified form, or exclude it, based on comments from cons�tuents.   

Aspen University’s SARA, which is overseen by NC-SARA, annual approval through the Colorado SARA State Portal 
En�ty has to be renewed by January 30 each year. Aspen University applied on January 18, 2022, and received its 
2022 approval effec�ve February 8, 2022. On February 23, 2022, Aspen University received a No�fica�on of 
Provisional SARA Status from the Colorado SARA State Portal En�ty. On March 4, 2022, the DOE provided the final 
approval for Aspen University’s reloca�on from Colorado to Arizona. On March 29, 2022, Aspen University received 
a No�fica�on of Loss of Eligibility for SARA through Colorado due to the reloca�on of the ins�tu�on from Colorado 
to Arizona which permited con�nued SARA coverage for students enrolled for courses between February 1, 2022 
and August 2, 2022. On April 10, 2022, Aspen University submited an official appeal of the eligibility loss to the 
Colorado SARA State Portal En�ty. Aspen University sought a return to the prior provisional status while the appeal 
was pending or un�l the comple�on of the exis�ng SARA term to February 2023 or un�l there was approval by the 
Arizona SARA Council. On April 12, 2022, Aspen University was restored to Provisional Status by the Colorado SARA 
State Portal En�ty according to the terms of the February 23, 2022 leter. On May 17, 2022, Aspen University was 
informed that its appeal was denied and on June 10, 2022, Aspen University received a leter from the Colorado 
SARA State Portal Entry indica�ng that students currently enrolled in academic terms in progress as of May 17, 
2022, were covered under SARA for 16 weeks, un�l September 6, 2022.  



In the mean�me, Aspen University submited an applica�on to the Arizona State SARA Portal Entry. This applica�on 
to obtain approval to become an ins�tu�onal par�cipant again in SARA from its new primary loca�on in Arizona 
was deferred at the September 8, 2022 and January 19, 2023 mee�ngs, and may again be considered at the 
September 2023 mee�ng. Since February 2022, the start of the regulatory concerns over SARA approval, Aspen 
University has been seeking individual state authoriza�ons in order to con�nuing serving its students. Aspen 
University has succeeded in securing full approval, exemp�on, or has determined approval is not required, in 43 
states, while 5 addi�onal states allow our currently enrolled students to con�nue while applica�ons are under 
review or in process. Students in these states represent over 99% of the current student body. 

Aspen believes it has op�ons for the few students in Rhode Island and the District of Columbia, but has determined 
that it will not be able to secure authoriza�on in Maryland. Ar�cula�on agreements for students in these two 
states and the District of Columbia are available for the students who choose not to wait for Aspen University to 
obtain NC-SARA approval through Arizona. 

Because USU is based in California, which does not par�cipate in NC-SARA, USU must obtain authoriza�on in every 
state in which it intends to market and enroll online students, which was the standard method prior to the forma�on 
of NC-SARA. USU is currently authorized to offer one or more programs in 44 states and is in the applica�on 
development process with 4 addi�onal states. USU will not pursue authoriza�on in Rhode Island, Maryland, or the 
District of Columbia, and therefore will not market in, or enroll students from, those states. USU maintains its state 
authoriza�ons through annual repor�ng and required renewals. 

Individual state laws establish standards, some of which are different than the standards prescribed by the Arizona 
Board, the Texas Board, the Florida Commission, the Tennessee Commission, and the California Bureau. Laws in some 
states limit the ability of schools to offer educa�onal programs and award degrees to residents of those states. Some 
states also prescribe financial regula�ons that are different from those of the DOE, and many require the pos�ng of 
surety bonds. Laws, regula�ons, or interpreta�ons related to online educa�on could increase our cost of doing 
business and affect our ability to recruit students in par�cular states, which could, in turn, nega�vely affect 
enrollments and revenues and have a material adverse effect on our business. 

State Approval of Physical Loca�ons 

The HEA and certain state laws require our ins�tu�ons to be legally authorized to provide educa�onal programs in 
states in which our schools have a physical loca�on or otherwise have a physical presence as defined by the state. 
Aspen University is authorized to provide educa�onal programs in each state in which it has a physical loca�on, 
including Arizona by the Arizona State Board for Private Postsecondary Educa�on (“Arizona Board”), in Texas by the 
Texas Higher Educa�on Coordina�ng Board (“Texas Board”), in Tennessee by the Tennessee Higher Educa�on 
Commission (“Tennessee Commission”), and in Florida by the Florida Commission on Independent Educa�on 
(“Florida Commission”). USU is authorized to provide educa�onal programs in California by the California Bureau. 
Failure to comply with state requirements could result in Aspen University losing its authoriza�on from the Arizona 
Board, Texas Board, Tennessee Commission, or Florida Commission; and USU losing its authoriza�on from the 
California Bureau. In such an event, the schools would lose their eligibility to par�cipate in Title IV Programs, or 
their ability to offer certain educa�onal programs, any of which may force us to cease the school’s opera�ons. 

Addi�onally, Aspen University and USU are Delaware corpora�ons. Delaware law requires an ins�tu�on to obtain 
approval from the Delaware Department of Educa�on, or Delaware DOE, before it may incorporate with the power 



to confer degrees. In July 2012, Aspen University received no�ce from the Delaware DOE that it was granted 
provisional approval status effec�ve un�l June 30, 2015. On April 25, 2016, the Delaware DOE informed Aspen 
University it was granted full approval to operate with degree-gran�ng authority in the State of Delaware With 
Aspen’s removal as an ac�ve ins�tu�onal member of NC-SARA in May 2022, Aspen sought to obtain ini�al 
authoriza�on in the State of Delaware; its applica�on is in process.  On June 6, 2018, the Delaware DOE granted an 
ini�al opera�ng license to USU un�l June 30, 2023; its renewal is in process. 

Accredita�on 

Aspen University is ins�tu�onally accredited by the Distance Educa�on Accredi�ng Commission (“DEAC”), an 
accredi�ng agency recognized by the Council for Higher Educa�on Accredita�on (“CHEA”)and the DOE, and USU is 
ins�tu�onally accredited by the WASC Senior College and University Commission (“WSCUC”), an accredi�ng agency 
also recognized by CHEA and the DOE. Accredita�on is a non-governmental system for evalua�ng educa�onal 
ins�tu�ons and their programs in areas including student performance, governance, integrity, educa�onal quality, 
faculty, physical resources, administra�ve capability and resources, and financial stability. In the U.S., this 
recogni�on comes primarily through private voluntary associa�ons that accredit ins�tu�ons and programs. To be 
recognized by the DOE, accredi�ng agencies must adopt specific standards for their review of educa�onal 
ins�tu�ons. Accredi�ng agencies establish criteria for accredita�on, conduct peer-review evalua�ons of ins�tu�ons 
and programs for accredita�on, and publicly designate those ins�tu�ons or programs that meet their criteria. 
Accredited ins�tu�ons are subject to periodic review by accredi�ng agencies to determine whether such 
ins�tu�ons maintain the performance, integrity and quality required for accredita�on. 

Accredita�on is important to our schools for several reasons. Accredita�on provides external recogni�on and 
status. Employers rely on the accredited status of ins�tu�ons when evalua�ng an employment candidate’s 
creden�als. Corporate and government sponsors under tui�on reimbursement programs look to accredita�on for 
assurance that an ins�tu�on maintains quality educa�onal standards. Other ins�tu�ons depend, in part, on our 
accredita�on in evalua�ng transfers of credit and applica�ons to graduate schools. Addi�onally, in most states, 
accredita�on is required to obtain authoriza�on in the state to grant degrees.  

Moreover, ins�tu�onal accredita�on awarded from an accredi�ng agency recognized by DOE is necessary for 
eligibility to par�cipate in the Title IV Programs. Effec�ve July 1, 2020, the DOE amended regula�ons rela�ng to the 
recogni�on of accredi�ng agencies. Those regula�ons amended the DOE’s process for recogni�on and review of 
accredi�ng agencies, including the criteria used by the DOE to recognize accredi�ng agencies, and the DOE’s 
requirements for accredi�ng agencies’ policies and standards that are applied to ins�tu�ons and programs. 
Accredi�ng agencies are under heightened scru�ny due to perceived shortcomings of certain agencies and their 
oversight of closed ins�tu�ons. In response, accreditors are increasing their scru�ny of ins�tu�ons. From �me to 
�me, accredi�ng agencies adopt or make changes to their policies, procedures and standards. If our schools fail to 
comply with any of these requirements, the non-complying school’s accredita�on status could be at risk. 

In addi�on to ins�tu�onal accredita�on, there are numerous specialized accreditors that accredit specific programs 
or schools within their jurisdic�on, many of which are in healthcare and professional fields. USU’s and Aspen 
University’s baccalaureate and master’s degree programs in nursing are accredited by the Commission on 
Collegiate Nursing Educa�on (CCNE) and Aspen University’s doctoral nursing degree is currently CCNE-accredited. 
CCNE is officially recognized by CHEA and the DOE and provides accredita�on for nursing programs. Accredita�on 
by CCNE signifies that those programs have met the addi�onal standards of that agency. We are also pleased that 



Aspen University’s School of Business and Technology has been awarded the status of Candidate for Accredita�on 
by the Interna�onal Accredita�on Council for Business Educa�on (IACBE) for its baccalaureate and master’s 
business programs. Finally, USU’s Teacher Creden�aling programs are approved by the California Commission on 
Teacher Creden�aling (CTC). 

If we fail to sa�sfy the standards of specialized accreditors, we could lose the specialized accredita�on for the 
affected programs, which could result in materially reduced student enrollments in those programs and prevent 
our students from seeking and obtaining appropriate licensure in their fields. 

State Professional Licensure 

States have specific requirements that an individual must sa�sfy in order to be licensed or cer�fied as a 
professional in specific fields. For example, graduates from some USU and Aspen University nursing programs 
typically seek professional licensure in their field because they are legally required to do so in order to work in that 
field or because obtaining licensure enhances employment opportuni�es. Success in obtaining licensure depends 
on several factors, including each individual’s personal and professional qualifica�ons as well as other factors 
related to the degree or program completed, where applicable: 

• whether the ins�tu�on and the program were approved by the state in which the graduate seeks 
licensure, or by a professional associa�on; 

• whether the program from which the applicant graduated meets all state requirements; and 
• whether the ins�tu�on and/or the program is accredited by a CHEA and DOE-recognized agency. 

Professional licensure and cer�fica�on requirements can vary by state and may change over �me.  

In addi�on, the July 2020 Regula�ons require ins�tu�ons to make readily available disclosures to enrolled and 
prospec�ve students regarding whether programs leading to professional licensure or cer�fica�on meet state 
educa�onal requirements for that professional license or cer�fica�on. These disclosures apply to both on-ground 
and online programs that lead to professional licensure or cer�fica�on or are adver�sed as leading to professional 
licensure or cer�fica�on. Under the regula�ons, ins�tu�ons must determine the state in which current and 
prospec�ve students are located, and then must: (1) determine whether such program’s curriculum meets the 
educa�onal requirements for licensure or cer�fica�on in that state; (2) determine whether such program’s 
curriculum does not meet the educa�onal requirements for licensure or cer�fica�on in that state; or (3) choose not 
to make a determina�on as to whether such program’s curriculum meets the educa�onal requirements for 
licensure or cer�fica�on in that state. Ins�tu�ons must also provide direct disclosures in wri�ng to prospec�ve 
students and current students under certain circumstances. Ins�tu�ons must provide direct disclosures in wri�ng 
to prospec�ve students if the ins�tu�on has determined the program in which the student intends to enroll does 
not meet the educa�onal requirements for licensure or cer�fica�on in the state in which the student is located or if 
the ins�tu�on has not made any determina�on. Ins�tu�ons must provide direct disclosures in wri�ng to current 
students, but only if the ins�tu�on has determined the program in which the student is enrolled does not meet the 
educa�onal requirements for licensure in the state in which the student is located. 

Nature of Federal, State and Private Financial Support for Postsecondary Educa�on 

The federal government provides a substan�al part of its support for postsecondary educa�on through the Title IV 
Programs, in the form of grants and loans to students. Students can use those funds at any ins�tu�on that has 



been cer�fied by DOE to par�cipate in the Title IV Programs. Grant aid under Title IV Programs is primarily awarded 
on the basis of financial need, generally defined as the difference between the cost of atending the ins�tu�on and 
the amount a student can reasonably contribute to that cost. All recipients of Title IV Program funds must maintain 
sa�sfactory academic progress and must progress in a �mely manner toward comple�on of their program of study. 
In addi�on, each school must ensure that Title IV Program funds are properly accounted for and disbursed in the 
correct amounts to eligible students. 

Our ins�tu�onal missions manifest themselves through offering students the opportunity to fund their educa�on 
without relying solely on student loans. In 2014, Aspen University launched a $250 monthly payment plan for 
associate and bachelor degree students and a $325 monthly payment plan for master’s degree students, and 
subsequently a $375 monthly payment plan for doctoral and MSN-FNP students. The monthly payment plan is 
available to all Aspen University and United States University students except those in the Aspen University BSN 
Pre-Licensure program.   

When Aspen University and United States University students seek funding from the federal government, they may 
be eligible to receive loans and grants to fund their educa�on under the following Title IV Programs: (1) the Federal 
Direct Loan program and (2) the Federal Pell Grant and Supplemental Educa�onal Opportunity Grant (SEOG) 
programs. Graduate students are only eligible to par�cipate in the Direct Loan program and not all undergraduate 
students receive a Pell Grant or SEOG as those are need based awards. The majority of students who seek funding 
from the federal government receive at least one Direct Loan that must be repaid with interest star�ng 
approximately six months a�er the student leaves school.  

Addi�onally, some students may receive full or par�al tui�on reimbursement from their employers. Eligible credit-
worthy students can also access private loans through a number of different lenders for funding at current market 
interest rates. 

Under the Direct Loan program, the DOE makes loans directly to students. The Direct Loan Program includes the 
Direct Subsidized Loan, the Direct Unsubsidized Loan, and the Direct PLUS Loan for credit-worthy parents of 
dependent undergraduate students and credit-worthy graduate and professional students.  

 

Regula�on of Federal Student Financial Aid Programs 

The substan�al amount of federal funds disbursed through Title IV Programs, the large number of students and 
ins�tu�ons par�cipa�ng in these programs, and allega�ons of fraud and abuse by certain for-profit ins�tu�ons 
have prompted the DOE to exercise considerable regulatory oversight over for-profit ins�tu�ons of higher learning. 
Accredi�ng agencies and state educa�on agencies also have responsibili�es for overseeing compliance of 
ins�tu�ons in connec�on with Title IV Program requirements. As a result, our ins�tu�ons are subject to extensive 
oversight and review. Because the DOE periodically revises its regula�ons and changes its interpreta�ons of exis�ng 
laws and regula�ons, we cannot predict how the Title IV Program requirements will be applied in all circumstances. 

In addi�on to the state authoriza�on requirements and other regulatory requirements described herein, other 
significant factors rela�ng to Title IV Programs that could adversely affect us include the following legisla�ve ac�on 
and regulatory changes: 



Congressional Ac�on. Congress reauthorizes the HEA approximately every five to six years. Congress most recently 
reauthorized the Act in August 2008 through the end of 2013 (when it was renamed the Higher Educa�on and 
Opportunity Act) and the law has been extended since that date. Congress has held hearings regarding the 
reauthoriza�on of the HEA and has con�nued to consider new legisla�on regarding the passage of the HEA. 
Congress enacted a small package of HEA changes as part of the larger Consolidated Appropria�ons Act of 2021 
legisla�on signed into law in December 2020, which became effec�ve between 2021 and 2023. The significant rules 
in this legisla�on were focused on the simplifica�on of the federal aid applica�on and determina�on of student 
eligibility.  We cannot yet predict the impact of these new laws on our students, nor can we predict whether or 
when Congress might act to amend further the HEA. The elimina�on of addi�onal Title IV Programs, material 
changes in the requirements for par�cipa�on in such programs, or the subs�tu�on of materially different programs 
could increase our costs of compliance and could reduce the ability of certain students to finance their educa�on at 
our ins�tu�ons. 

Recent Federal Rulemaking. On May 24, 2021, the DOE published a Federal Register no�ce indica�ng its intent to 
convene mul�ple commitees to develop proposed regula�ons in three broad areas under Title IV of the Higher 
Educa�on Act: affordability of postsecondary educa�on, ins�tu�onal accountability, and Federal student loans.  

In the Fall of 2021, the DOE conducted the first of two rounds of nego�ated rulemaking. The first round of 
nego�a�ons ran for three weeks over October, November and December and covered the following topics: 

• Total and Permanent Disability 
• Closed School Discharge 
• Interest Capitaliza�on 
• Improving the Public Service Loan Forgiveness (PSLF) Applica�on Process 
• Public Service Loan Forgiveness (PSLF) Eligibility 
• Borrower Defense to Repayment (Adjudica�on Process) 
• Borrower Defense to Repayment (Post-Adjudica�on) 
• Borrower Defense to Repayment (Recovery From Ins�tu�ons) 
• Predispute Arbitra�on and Class Ac�on Waivers 
• Crea�ng A New Income-driven Repayment Plan 

 

In the Spring of 2022, ED conducted a second round of rulemaking over three weeks in January, February, and 
March, covering the following topics: 

• Administra�ve Capability 
• The 90/10 Rule 
• Cer�fica�on Procedures 
• Change in Ownership/Control 
• Financial Responsibility 
• Gainful Employment 
• Ability-to-Benefit 

 

As is typically the case with federal rulemaking, limited consensus was reached, providing the DOE with discre�on 
to dra� regula�ons for comment as it sees fit on most of the topics noted. Rules that impact the Title IV programs 



are subject to the HEA Master Calendar, which requires final rules be published before November 1, in order to 
become effec�ve on July 1 of the following year. 

On October 28, 2022, DOE issued the Final Rules on: 

• Prison Educa�on Programs 
• The 90/10 Rule 
• Changes in Ownership 

 
On October 31, 2022, DOE published the final rules on: 

• Borrower Defense to Repayment 
• Closed School Discharge 
• Prohibi�on on Arbitra�on and Class Ac�on Waivers 
• Income Driven Repayment 
• Total and Permanent Disability Discharge 
• False Cer�fica�on Discharges  
• Public Service Loan Forgiveness  
• Interest Capitaliza�on 

 

Because both of these regulatory packages were published before November 1, 2022, the regula�ons became 
effec�ve on July 1, 2023. Aspen and United States University are s�ll reviewing any possible impact they may have 
on our opera�ons, processes, or procedures. Of our final rules evalua�on thus far, only the Borrower Defense to 
Repayment updates appear to have a direct poten�al impact. 

On June 21, 2022, the Agency Rule List for the DOE stated that five of the 2021-2022 Federal Nego�ated 
Rulemaking issues would not be completed in 2022.  The list includes:  

• Gainful Employment 
• Factors of Financial Responsibility 
• Standards of Administra�ve Capability 
• Cer�fica�on Procedures 
• Ability-to-Benefit 

 

This delay means that these rules cannot become effec�ve un�l July 1, 2024, at the earliest. DOE published the 
proposed rules on these maters on May 19, 2023, with the intent of publishing a Final Rule before November 1, 
2023, for July 2024 implementa�on. At the close of the 30-day public comment period, DOE received almost 8,000 
comments about the proposed rules. We do not know how DOE will respond to those comments, what the Final 
Rule will include, or whether DOE will be able to complete the process in �me to publish before the November 1, 
2023 deadline.  

 

Impact of Federal Regula�ons 



Administra�ve Capability. The DOE regula�ons specify extensive criteria by which an ins�tu�on must establish that 
it has the requisite “administra�ve capability” to par�cipate in Title IV Programs. Failure to sa�sfy any of the 
standards may lead DOE to find the ins�tu�on ineligible to par�cipate in Title IV Programs or to place the 
ins�tu�on on provisional cer�fica�on as a condi�on of its par�cipa�on. To meet the administra�ve capability 
standards, an ins�tu�on must, among other things: 

• Comply with all applicable Title IV Program regula�ons; 
• Have capable and sufficient personnel to administer the federal student financial aid programs; 
• Have acceptable methods of defining and measuring the sa�sfactory academic progress of its students; 
• Have cohort default rates below specified levels; 
• Have various procedures in place for safeguarding federal funds; 
• Not be, and not have any principal or affiliate who is, debarred or suspended from federal contrac�ng or 

engaging in ac�vity that is cause for debarment or suspension; 
• Provide financial aid counseling to its students; 
• Refer to the DOE’s Office of Inspector General any credible informa�on indica�ng that any applicant, 

student, employee, or agent of the ins�tu�on, has been engaged in any fraud or other illegal conduct 
involving Title IV Programs; 

• Report annually to the Secretary of Educa�on on any reasonable reimbursements paid or provided by a 
private educa�on lender or group of lenders to any employee who is employed in the ins�tu�on’s 
financial aid office or who otherwise has responsibili�es with respect to educa�on loans; 

• Develop and apply an adequate system to iden�fy and resolve conflic�ng informa�on with respect to a 
student’s applica�on for Title IV aid; 

• Submit in a �mely manner all reports and financial statements required by the regula�ons; and 
• Not otherwise appear to lack administra�ve capability. 

The DOE regula�ons also add an administra�ve capability standard related to the exis�ng requirement that 
students must have a high school diploma or its recognized equivalent in order to be eligible for Title IV Program 
aid. Under the administra�ve capability standard, ins�tu�ons must develop and follow procedures for evalua�ng 
the validity of a student’s high school diploma if the ins�tu�on or the Secretary of Educa�on has reason to believe 
that the student’s diploma is not valid. 

If an ins�tu�on fails to sa�sfy any of these administra�ve capability criteria or any other DOE regula�on, DOE may: 

• Require the repayment of Title IV Program funds; 
• Transfer the ins�tu�on from the “advance” system of payment of Title IV Program funds to heightened 

cash monitoring status (HCM1) or to the “reimbursement” system of payment; 
• Place the ins�tu�on on provisional cer�fica�on status; or 
• Commence a proceeding to impose a fine or to limit, suspend or terminate the par�cipa�on of the 

ins�tu�on in Title IV Programs. 

As part of the NPRM published on May 19, 2023, DOE has proposed to add several addi�onal standards in the  
administra�ve capability regula�ons. While current administra�ve capability regula�ons include a host of 
requirements, DOE proposes to address “addi�onal concerns which could indicate severe or systemic 
administra�ve problems that nega�vely impact student outcomes and are not currently reflected” in exis�ng 
regula�ons. For example, the proposed regula�ons would specify required elements to be included in financial aid 



communica�ons and would add an addi�onal requirement  for ins�tu�ons to provide adequate career services to 
help their students find jobs, par�cularly where the ins�tu�on offers career-specific programs and makes 
commitments about job assistance. These proposed regula�ons are included in the same NPRM as the Gainful 
Employment regula�ons, and we cannot say whether the package of proposed rules will be completed and 
published prior to the November 1, 2023 deadline necessary for a July 1, 2024 effec�ve date. 

 

Distance Educa�on. We primarily offer our exis�ng degree and cer�ficate programs via Internet-based 
telecommunica�ons from our headquarters in Arizona and California. Under the HEA, an accreditor that evaluates 
ins�tu�ons offering distance educa�on must require such ins�tu�ons to have processes through which the 
ins�tu�on establishes that a student who registers for a distance educa�on program is the same student who 
par�cipates in and receives credit for the program. 

The July 2020 Regula�ons governing state authoriza�on, require Title IV Program ins�tu�ons, like ours, that offer 
postsecondary educa�on through distance educa�on to students in a state in which the ins�tu�on is not physically 
located, or in which it is otherwise subject to state jurisdic�on as determined by that state, to meet any state 
requirements to offer postsecondary educa�on to students who are located in that state. Ins�tu�ons may meet the 
authoriza�on requirements by obtaining such authoriza�on directly from any state that requires it or through a 
state authoriza�on reciprocity agreement, such as SARA, where applicable.   

Regula�ons governing distance educa�on, effec�ve as of July 1, 2021, included new defini�ons for regular and 
substan�ve student and faculty interac�on, the defini�on of faculty, and other aspects of the administra�on of a 
distance educa�on program. These are key requirements for distance educa�on program students to retain access 
to Title IV funds. The universi�es assessed the amended regula�ons and determined that material changes to their 
delivery methodology and processes were not necessary. 

Financial Responsibility. The HEA and its implemen�ng regula�ons establish extensive standards of financial 
responsibility that ins�tu�ons such as Aspen and USU must sa�sfy to par�cipate in the Title IV Programs. These 
standards generally require that an ins�tu�on provide the resources necessary to comply with Title IV Program 
requirements and meet all of its financial obliga�ons, including required refunds and any repayments to the DOE 
for liabili�es incurred in programs administered by the DOE. 

The DOE evaluates ins�tu�ons on an annual basis for compliance with specified financial responsibility standards 
that include a complex formula that uses line items from the ins�tu�on’s audited financial statements. In addi�on, 
the financial responsibility standards require an ins�tu�on to receive an unqualified opinion from its accountants 
on its audited financial statements, maintain sufficient cash reserves to sa�sfy refund requirements, meet all of its 
financial obliga�ons, and remain current on its debt payments. The formula focuses on three financial ra�os: (1) 
equity ra�o (which measures the ins�tu�on’s capital resources, financial viability, and ability to borrow); (2) 
primary reserve ra�o (which measures the ins�tu�on’s viability and liquidity); and (3) net income ra�o (which 
measures the ins�tu�on’s profitability or ability to operate within its means). An ins�tu�on’s financial ra�os must 
yield a composite score of at least 1.5 on a scale of -1.0 to 3.0 for the ins�tu�on to be deemed financially 
responsible without the need for further federal oversight. Ins�tu�ons with a composite score of 1.0 – 1.4 may 
con�nue to par�cipate under the “Zone Alterna�ve” while ins�tu�ons below 1.0 are subject to Provisional 



Cer�fica�on and the provision of surety, generally through a Leter of Credit. The DOE may also apply such 
measures of financial responsibility to the opera�ng company and ownership en��es of an eligible ins�tu�on. 

Both ins�tu�ons and their corporate parent (AGI) met the minimum composite score necessary to meet the 
financial ra�o standard for fiscal year 2022, and the 2023 score will not be finalized un�l later in the year. If an 
eligible ins�tu�on (or its parent company, if financials are consolidated as ours are) does not meet the DOE 
financial responsibility standards, it may con�nue to establish financial responsibility on an alterna�ve basis.  

As noted above, ins�tu�ons with a score between 1.0 and 1.4 may con�nue to par�cipate under the Zone 
Alterna�ve, which includes:  

• making disbursements to eligible students and parents under either the heightened cash monitoring or 
reimbursement payment method  

• requiring the ins�tu�on to provide �mely informa�on regarding certain oversight and financial events 
within 10 days of occurrence  

• may require the ins�tu�on to submit its financial statement and compliance audits earlier than the 
standard �melines 

• may require the ins�tu�on to provide informa�on about its current opera�ons and future plans 
• as part of its compliance audit, require its auditor to express an opinion on the ins�tu�on's compliance 

with the requirements under the zone alterna�ve, including the ins�tu�on's administra�on of the 
payment method under which the ins�tu�on received and disbursed Title IV funds. 

If an ins�tu�on’s composite score is below 1.0, the alterna�ve bases for con�nued par�cipa�on include, for 
example: 

• opera�ng under Provisional Cer�fica�on requirements 
• complying with all the requirements under the Zone Alterna�ve  
• pos�ng a leter of credit in an amount equal to at least 10% of such prior year’s Title IV Program funds 

received by us  
• complying with addi�onal the DOE monitoring requirements  

On May 14, 2019, USU was granted temporary provisional approval to par�cipate in the Title IV Programs and had 
a program par�cipa�on agreement reapplica�on date of December 31, 2020 which it met. As part of the 
temporary provisional approval, the DOE informed USU that it must post a leter of credit ("LOC") in the amount of 
$255,708 based on a failure to meet the audited same day balance sheet requirements that apply in a change of 
control. This LOC was funded by USU. The DOE informed USU that the LOC was reduced to $9,872; this leter with 
the reduced amount will remain in effect for at least the dura�on of the temporary provisional approval. On May 6, 
2022, the DOE fully cer�fied USU and issued a new Program Par�cipa�on Agreement, effec�ve through December 
31, 2025, thereby removing the provisional status of its par�cipa�on. USU is working with the DOE to address the 
outstanding LOC. 

On August 22, 2017, the DOE recer�fied Aspen University to par�cipate in Title IV Programs. On April 16, 2021, the 
DOE granted provisional cer�fica�on for a two-year �meframe, and set a subsequent program par�cipa�on 
reapplica�on date of September 30, 2023. Aspen is currently developing the reapplica�on for a �mely submission. 



As part of the NPRM published on May 19, 2023, DOE has proposed to add several addi�onal standards in the  
financial responsibility regula�ons. The NPRM would establish addi�onal factors that will be viewed by DOE as 
indicators of an ins�tu�on’s lack of financial responsibility. When one of the factors occurs, DOE may seek financial 
protec�on from the ins�tu�on, most commonly through a leter of credit. As the DOE indicated in the preamble to 
the NPRM, “The indicators of a lack of financial responsibility proposed in this NPRM are events that put an 
ins�tu�on at a higher risk of financial instability and sudden closure. Par�cular emphasis will be made regarding 
events that bring about a major change in an ins�tu�on’s composite score” and they site examples of high-risk 
events such as when an ins�tu�on is threatened with a loss of State authoriza�on or loses eligibility to par�cipate 
in other Federal educa�onal assistance programs (like VA or DOD educa�onal assistance programs.) Similar to the 
administra�ve capability proposed rules, these proposed regula�ons are included in the same NPRM as the Gainful 
Employment regula�ons, and we cannot say whether the package of proposed rules will be completed and 
published prior to the November 1, 2023 deadline necessary for a July 1, 2024 effec�ve date. 

 

Failure to meet the DOE’s “financial responsibility” requirements, either because we do not meet the DOE’s 
financial responsibility standards or are unable to establish financial responsibility on an alterna�ve basis, would 
cause us to lose access to Title IV Program funding. 

Third-Party Servicers. DOE regula�ons permit an ins�tu�on to enter into a writen contract with a third-party 
servicer for the administra�on of any aspect of the ins�tu�on’s par�cipa�on in Title IV Programs. The third-party 
servicer must, among other obliga�ons, comply with Title IV Program requirements and be jointly and severally 
liable with the ins�tu�on to the Secretary of Educa�on for any viola�on by the servicer of any Title IV Program 
provision. An ins�tu�on must report to the DOE new contracts with or any significant modifica�ons to contracts 
with third-party servicers as well as other maters related to third-party servicers. We contract with a third-party 
servicer which performs certain ac�vi�es related to our par�cipa�on in Title IV Programs. If our third-party servicer 
does not comply with applicable statutes and regula�ons including the Higher Educa�on Act, we may be liable for 
their ac�ons, and we could lose our eligibility to par�cipate in Title IV Programs. 

Return of Title IV Program Funds. Under the DOE’s return of funds regula�ons, when a student withdraws, an 
ins�tu�on must return unearned funds to the DOE in a �mely manner. An ins�tu�on must first determine the 
amount of Title IV Program funds that a student “earned.” If the student withdraws during the first 60% of any 
period of enrollment or payment period, the amount of Title IV Program funds that the student earned is equal to a 
pro rata por�on of the funds for which the student would otherwise be eligible. If the student withdraws a�er the 
60% threshold, then the ins�tu�on has earned 100% of the Title IV Program funds. The ins�tu�on must return to 
the appropriate Title IV Programs any unearned Title IV Program funds no later than 45 days a�er the date of the 
ins�tu�on’s determina�on that a student withdrew. If such payments are not �mely made, an ins�tu�on may be 
subject to adverse ac�on, including being required to submit a leter of credit equal to 25% of the refunds the 
ins�tu�on should have made in its most recently completed fiscal year. Under the DOE regula�ons, late returns of 
Title IV Program funds for 5% or more of students sampled in the ins�tu�on’s annual compliance audit or a DOE 
program review cons�tutes material non-compliance with the Title IV Program requirements and may result in the 
pos�ng of a leter of credit. 

The “90/10 Rule.” A requirement of the Higher Educa�on Act commonly referred to as the “90/10 Rule,” applies 
only to “proprietary ins�tu�ons of higher educa�on.” An ins�tu�on is subject to loss of eligibility to par�cipate in 



the Title IV Programs if it derives more than 90% of its revenues (calculated on a cash basis and in accordance with 
a DOE formula) from Title IV Programs for two consecu�ve fiscal years. An ins�tu�on whose rate exceeds 90% for 
any single fiscal year will be placed on provisional cer�fica�on for at least two fiscal years and may be subject to 
other condi�ons specified by the Secretary of the DOE. 

The 90/10 Rule was recently changed as part of the American Rescue Plan Act of 2021 (“ARP”), and new 
regula�ons to implement the changes became effec�ve on July 1, 2023. Under a provision in ARP, the HEA was 
modified to change the formula from coun�ng only Title IV program funds on the “90 side” to include instead all 
‘‘federal funds that are disbursed or delivered to or on behalf of a student to be used to atend such ins�tu�on” or 
collec�vely “federal educa�on assistance funds.” This is a substan�al change, because all federal funds, including 
Veterans Educa�on benefits, Department of Defense Military Tui�on Assistance program, and the federal-funded 
por�on of any Workforce Innova�on and Opportunity Act and Trade Adjustment Assistance, is also included in the 
new defini�on of federal educa�on assistance.. 

For the fiscal year ended April 30, 2022, approximately 36.37% of Aspen’s revenue and approximately 28.06% of 
USU’s revenue were derived from Title IV Programs. 

Student Loan Defaults. Under the Higher Educa�on Act, an educa�on ins�tu�on may lose its eligibility to 
par�cipate in some or all of the Title IV Programs if defaults on the repayment of Direct Loan Program loans by its 
students exceed certain levels. For each federal fiscal year, a rate of student defaults (known as a “cohort default 
rate”) is calculated for each ins�tu�on with 30 or more borrowers entering repayment in a given federal fiscal year 
by determining the rate at which borrowers who become subject to their repayment obliga�on in that federal fiscal 
year default by the end of the following two federal fiscal years. For such ins�tu�ons, the DOE calculates a single 
cohort default rate for each federal fiscal year that includes in the cohort all current or former student borrowers at 
the ins�tu�on who entered repayment on any Direct Loan Program loans during that year. 

If an ins�tu�on’s cohort default rate equals or exceeds 30% in any single year, the ins�tu�on may be placed on 
provisional cer�fica�on status. Provisional cer�fica�on does not limit an ins�tu�on’s access to Title IV Program 
funds; however, an ins�tu�on with provisional status is subject to closer review by the DOE, o�en�mes including 
certain growth limita�ons, and may be subject to summary adverse ac�on if it violates Title IV Program 
requirements. If an ins�tu�on’s default rate exceeds 40% for one federal fiscal year, the ins�tu�on may lose 
eligibility to par�cipate in some or all Title IV Programs. Aspen University’s current official 3-year cohort default 
rates are as follows: FY2019 (.4%), FY2018 (5%), and FY2017 (6%). USU’s current official 3-year cohort default rates 
are as follows: FY2019 (1.2%), FY2018 (11.7%), and FY2017 (7.7%). These rates are significantly below both the 
Proprietary-4 years+ and the na�onal default rates. 

Incen�ve Compensa�on Rule. As a part of an ins�tu�on’s program par�cipa�on agreement with the DOE and in 
accordance with the HEA, an ins�tu�on may not provide any commission, bonus or other incen�ve payment to any 
person or en�ty engaged in any student recruitment, admissions or financial aid awarding ac�vity based directly or 
indirectly on success in securing enrollments or financial aid. Failure to comply with the incen�ve payment rule 
could result in termina�on of par�cipa�on in Title IV Programs, limita�on on par�cipa�on in Title IV Programs, or 
financial penal�es. AGI believes its schools are compliance with the Incen�ve Compensa�on Rule (the “IC Rule”). 

In recent years, other postsecondary educa�onal ins�tu�ons have been named as defendants in whistleblower 
lawsuits, known as “qui tam” cases, brought by current or former employees pursuant to the Federal False Claims 



Act, alleging that their ins�tu�on’s compensa�on prac�ces did not comply with the IC Rule. A qui tam case is a civil 
lawsuit brought by one or more individuals, referred to as a relator, on behalf of the federal government for an 
alleged submission to the government of a false claim for payment. The relator, o�en a current or former 
employee, is en�tled to a share of the government’s recovery in the case, including the possibility of treble 
damages. A qui tam ac�on is always filed under seal and remains under seal un�l the government decides whether 
to intervene in the case. If the government intervenes, it takes over primary control of the li�ga�on. If the 
government declines to intervene in the case, the relator may nonetheless elect to con�nue to pursue the li�ga�on 
at his or her own expense on behalf of the government. Any such li�ga�on could be costly and could divert 
management’s �me and aten�on away from the business, regardless of whether a claim has merit. 

In 2022, the U.S. Government Accountability Office (the “GAO”) released a report finding that the DOE has 
inadequately enforced the current ban on incen�ve payments. In response, the DOE has undertaken to increase its 
enforcement efforts by, among other approaches, strengthening procedures provided to auditors reviewing 
ins�tu�ons for compliance with the IC Rule and upda�ng its internal compliance guidance in light of the GAO 
findings. 

Code of Conduct Related to Student Loans. As part of an ins�tu�on’s program par�cipa�on agreement with the 
DOE, the HEA requires that ins�tu�ons that par�cipate in Title IV Programs adopt a code of conduct per�nent to 
student loans. For financial aid officers or other employees who have responsibility related to educa�on loans, the 
code must forbid, with limited excep�ons, gi�s, consul�ng arrangements with lenders, and advisory board 
compensa�on other than reasonable expense reimbursement. The code also must ban revenue-sharing 
arrangements, “opportunity pools” that lenders offer in exchange for certain promises, and staffing assistance from 
lenders. The ins�tu�on must post the code prominently on its website and ensure that its officers, employees, and 
agents who have financial aid responsibili�es are informed annually of the code’s provisions. Aspen has adopted a 
code of conduct under the HEA which is posted on its website. In addi�on to the code of conduct requirements 
that apply to ins�tu�ons, HEA contains provisions that apply to private lenders, prohibi�ng such lenders from 
engaging in certain ac�vi�es as they interact with ins�tu�ons. Failure to comply with the code of conduct provision 
could result in termina�on of our par�cipa�on in Title IV Programs, limita�ons on par�cipa�on in Title IV Programs, 
or financial penal�es. 

Misrepresenta�on. The HEA and current regula�ons authorize the DOE to take ac�on against an ins�tu�on that 
par�cipates in Title IV Programs for any “substan�al misrepresenta�on” made by that ins�tu�on regarding the 
nature of its educa�onal program, its financial charges, or the employability of its graduates. The DOE regula�ons 
define “substan�al misrepresenta�on” to cover addi�onal representa�ves of the ins�tu�on and addi�onal 
substan�ve areas and expands the par�es to whom a substan�al misrepresenta�on cannot be made. The 
regula�ons also augment the ac�ons the DOE may take if it determines that an ins�tu�on has engaged in 
substan�al misrepresenta�on, which include revoking an ins�tu�on’s program par�cipa�on agreement or imposing 
limita�ons on an ins�tu�on’s par�cipa�on in Title IV Programs. Substan�al misrepresenta�on also serves as one of 
the bases on which a student can file for a federal loan discharge under the Borrower Defense to Repayment rules, 
discussed below.  

Credit Hours. The Higher Educa�on Act and current regula�ons use the term “credit hour” to define an eligible 
program and an academic year and to determine enrollment status and the amount of Title IV Program aid an 
ins�tu�on may disburse for par�cular programs. There are different regulatory defini�ons for a credit hour for 
degree and non-degree programs that do not transfer to a degree. Recently, both Congress and the DOE have 



increased their focus on ins�tu�ons’ policies for awarding credit hours. The credit value for degree program 
courses is generally monitored by an ins�tu�on’s accreditor. The DOE regula�ons contain specific formulas for Title 
IV eligible credits for non-degree programs that do not transfer to a degree. DOE regula�ons define the term 
“credit hour” in terms of a certain amount of �me in class and outside class, or an equivalent amount of work.  If 
the DOE determines that an ins�tu�on is out of compliance with the credit hour defini�on, the DOE could require 
the ins�tu�on to repay the incorrectly awarded amounts of Title IV Program aid. In addi�on, if the DOE determines 
that an ins�tu�on has significantly overstated the amount of credit hours assigned to a program, the DOE may fine 
the ins�tu�on, or limit, suspend, or terminate its par�cipa�on in the Title IV Programs. 

New rules rela�ng to credit and clock hours, as well as distance educa�on became effec�ve on July 1, 2021. The 
Final Rule modified the credit hour formula and calcula�on of credit hours for programs that do not lead to a 
degree or are fully transferable to a degree program. Aspen University and USU do not provide Title IV funding to 
students in non-degree programs that would be subject to this rule change. The rules did not change the method 
of determining the credit value of courses offered at the universi�es. 

Compliance Reviews. We are subject to announced and unannounced compliance reviews and audits by various 
external agencies, including the DOE, its Office of Inspector General, state licensing agencies, and accredi�ng 
agencies. As part of the DOE’s ongoing monitoring of ins�tu�ons’ administra�on of Title IV Programs, the HEA and 
the DOE regula�ons require ins�tu�ons to submit annually a compliance audit conducted by an independent 
cer�fied public accountant in accordance with Government Audi�ng Standards and applicable audit standards of 
the DOE, which were updated effec�ve for fiscal years beginning a�er January 1, 2023 (which supersedes the 2016 
version). In addi�on, to enable the DOE to make a determina�on of financial responsibility, ins�tu�ons must 
annually submit audited financial statements prepared in accordance with the DOE regula�ons. Furthermore, the 
DOE regularly conducts program reviews of educa�on ins�tu�ons that are par�cipa�ng in the Title IV Programs, 
and the Office of Inspector General of the DOE regularly conducts audits and inves�ga�ons of such ins�tu�ons. 

Poten�al Effect of Regulatory Viola�ons. If we fail to comply with the regulatory standards governing Title IV 
Programs, the DOE could impose one or more sanc�ons, including transferring the non-complying school to the 
reimbursement or cash monitoring system of payment, seeking to require repayment of certain Title IV Program 
funds, requiring Aspen or USU to post a leter of credit in favor of the DOE as a condi�on for con�nued Title IV 
cer�fica�on, taking emergency ac�on against us, referring the mater for criminal prosecu�on or ini�a�ng 
proceedings to impose a fine or to limit, condi�on, suspend or terminate our par�cipa�on in Title IV Programs. In 
addi�on, the failure to comply with the Title IV Program requirements by one ins�tu�on could increase DOE 
scru�ny of the other ins�tu�on and could impact the other ins�tu�on’s par�cipa�on in Title IV Programs. 

We also may be subject, from �me to �me, to complaints and lawsuits rela�ng to regulatory compliance brought 
not only by our regulatory agencies, but also by other government agencies and third par�es, such as state 
atorneys general, federal and state consumer protec�on agencies, present or former students or employees and 
other members of the public. 

Restric�ons on Adding Educa�onal Programs. State requirements and accredi�ng agency standards may, in certain 
instances, limit our ability to establish addi�onal educa�onal programs. Many states require approval before 
ins�tu�ons can add new programs under specified condi�ons. The Arizona Board, the Florida Commission, the 
Texas Board, the Tennessee Commission, and the California Bureau, ins�tu�onal or programma�c accreditors and 
other state educa�onal regulatory agencies that license, accredit, exempt, or authorize the universi�es and their 



programs may require ins�tu�ons to no�fy them in advance of implemen�ng new programs, and upon no�fica�on, 
may undertake a review of the ins�tu�on’s licensure, accredita�on or authoriza�on. 

On August 22, 2017, the DOE recer�fied Aspen University to par�cipate in Title IV Programs. On April 16, 2021, the 
DOE granted provisional cer�fica�on for a two-year �meframe, and set a subsequent program par�cipa�on 
reapplica�on date of September 30, 2023. Aspen is currently preparing the materials for a �mely recer�fica�on 
submission. On May 6, 2022, USU was issued a new program par�cipa�on agreement and has full cer�fica�on un�l 
December 31, 2025. 

In the future, the DOE may impose terms and condi�ons in any program par�cipa�on agreement that it may issue, 
including growth restric�ons or limita�ons on the number of students who may receive Title IV Program aid. The 
ins�tu�on may also be required to provide cer�fica�ons to the DOE signed by a senior administra�ve official 
ates�ng that the new program meets certain accredita�on and state licensure requirements. 

DEAC and WSCUC require pre-approval of new courses, programs, and degrees that are characterized as a 
“substan�ve change.” An ins�tu�on must obtain writen no�ce approving such change before it may be included in 
the ins�tu�on’s scope of accredita�on. An ins�tu�on is further prohibited from adver�sing or pos�ng on its 
website informa�on about the course or program before it has received approval. The process for obtaining 
approval generally requires submission of a report and course materials and may require a follow-up on-site visit by 
an examining commitee. 

Gainful Employment. Under the Higher Educa�on Act, only proprietary school educa�onal programs that lead to 
gainful employment in a recognized occupa�on are eligible to par�cipate in Title IV Program funding. DOE issued 
final Gainful Employment (“GE”) regula�ons on October 31, 2014 (“2014 GE Rule”), which went into effect on July 
1, 2015. The 2014 GE Rule defines the requirements that programs at proprietary ins�tu�ons must meet in order 
to be considered a GE program that is eligible for Title IV Program funding.  On July 1, 2019, DOE issued a new final 
GE Rule. In this publica�on, the DOE rescinded the en�rety of Subparts Q and R of 34 CFR 668, which included all of 
the provisions of the 2014 GE Rule. The effec�ve date of that rule was July 1, 2020, with an op�on to implement 
early. As of July 1, 2019, neither Aspen University nor USU is required to comply with the 2014 GE Rule. 

As noted above, GE was one of the topics included in the 2022 nego�ated rulemaking. The issue paper presented 
on GE was hotly debated and did not reach consensus. On May 19, 2023, DOE published the proposed rule 
regarding gainful employment, along with a number of other regulatory topics.  Unlike most of the other non-
consensus proposals, the GE proposal was voted down by at least six nego�ators, including representa�ves of the 
community colleges. The primary concerns were the abbreviated opportunity to review the proposal and the data 
suppor�ng it, and the proposed addi�on of an earnings threshold unrelated to the student’s debt, but targe�ng an 
earnings threshold based on what an average high school graduate in the state would earn without a degree or 
diploma. If a GE program did not yield earnings above that threshold it would fail, regardless of its debt-to-income 
ra�o. Addi�onally, the proposal removed the transi�onal periods, the alterna�ve earnings repor�ng, and the 
appeal process. In the proposed rule, all of these conten�ous items remain, and the short turnaround for 
comments, only 30 days, raised addi�onal ire. As explained above, if the final rule is published  by November 1, 
2023, it will become effec�ve July 1, 2024. We do not know what will be included in the final rule. 

Eligibility and Cer�fica�on Procedures. Each ins�tu�on must periodically apply to the DOE for con�nued 
cer�fica�on to par�cipate in Title IV Programs. Such recer�fica�on is typically required every six years, but may be 
required earlier, including when an ins�tu�on undergoes a change of control. An ins�tu�on may come under the 



DOE’s review when it expands its ac�vi�es in certain ways, such as opening an addi�onal loca�on, adding a new 
program, or, in certain cases, when it modifies academic creden�als that it offers. 

The DOE may place an ins�tu�on on provisional cer�fica�on status if it finds that the ins�tu�on does not fully 
sa�sfy all of the eligibility and cer�fica�on standards, such as the requirements for financial responsibility, and in 
certain other circumstances, such as when it undergoes a change in ownership and control. The DOE may more 
closely review an ins�tu�on that is provisionally cer�fied if it applies for approval to open a new loca�on, add an 
educa�onal program, acquire another school or make any other significant change. 

In addi�on, during the period of provisional cer�fica�on, the ins�tu�on must comply with any addi�onal 
condi�ons included in its program par�cipa�on agreement. If the DOE determines that a provisionally cer�fied 
ins�tu�on is unable to meet its responsibili�es under its program par�cipa�on agreement, it may seek to revoke 
the ins�tu�on’s cer�fica�on to par�cipate in Title IV Programs with fewer due process protec�ons for the 
ins�tu�on than if it were fully cer�fied. Students atending provisionally cer�fied ins�tu�ons remain eligible to 
receive Title IV Program funds. 

Borrower Defense to Repayment (“BDTR”). In 1993 when the Direct Loan Program was created, DOE included a 
provision in statute allowing a borrower to claim a defense to repayment based on the acts or omissions of the 
ins�tu�on. That was followed by a very simple regula�on to implement it, effec�ve in 1995, that indicated the 
borrower’s defense must be based on the ins�tu�on’s act or omission giving rise to a state law claim that would 
support that defense. In 2015, following the collapse of Corinthian Colleges, DOE entered into a nego�ated 
rulemaking, which resulted in a new BDTR Rule, published on November 1, 2016. That final rule (“2016 BDTR Rule”) 
specified the acts or omissions of an ins�tu�on that a borrower may assert as a defense to repayment of a loan 
made under the Direct Loan Program and the consequences of such borrower defenses for borrowers, ins�tu�ons, 
and the DOE. Under the regula�on, for Direct Loans disbursed a�er July 1, 2017, a student borrower may assert a 
defense to repayment if: (1) the student borrower obtained a state or federal court judgment against the 
ins�tu�on; (2) the ins�tu�on failed to perform on a contract with the student; and/or (3) the ins�tu�on commited 
a “substan�al misrepresenta�on” on which the borrower reasonably relied to his or her detriment. 

These defenses were asserted through claims submited to the DOE, and the DOE has the authority to issue a final 
decision in which it may discharge all or part of a borrower's Direct Loan. In addi�on, the regula�on permited the 
DOE to grant relief to an individual or group of individuals, including individuals who have not applied to the DOE 
seeking relief. If a defense is successfully raised, the DOE has discre�on to ini�ate ac�on to collect from an 
ins�tu�on the amount of losses incurred based on the borrower defense discharge. 

On June 16, 2017, the DOE announced its intent to convene a nego�ated rulemaking commitee to develop new 
and different proposed regula�ons related to borrower defense to replace the 2016 BDTR Rule and to address 
certain other related maters. The DOE published the amended final BDTR Rule on September 23, 2019 (the “2019 
BDTR Rule”), with an effec�ve date of July 1, 2020. The amended rule made substan�al changes to the 2016 Rule. 
The 2019 BDTR Rule again changes the basis under which a student can make a BDTR claim for loans disbursed 
a�er July 1, 2020, limi�ng it from the three bases in the 2016 Rule to only one basis in the 2019 Rule: 
misrepresenta�on upon which a borrower reasonably relied, and which resulted in financial harm to the borrower. 
The 2019 Rule also removes the group claim op�on, and instead relies on individual evalua�on of borrower’s 
claims; however, as was the case in the 2016 Rule, the DOE can s�ll ini�ate an ac�on against the ins�tu�on to 
recoup its losses for discharged loans.  



 

The DOE has begun aggressively pursuing resolu�on of hundreds of thousands of BDTR claims, gran�ng billions in 
loan discharges. This has proven quite difficult for ins�tu�ons as the applicable regula�on varies depending on the 
date of disbursement of the loan for which discharge is sought. Thus, for any borrower applicant, depending on 
their dates of enrollment and when loans were disbursed, could have their claim reviewed under three different 
versions of the BDTR regula�on. In the midst of this, the DOE was sued in Sweet v. Cardona (formerly Sweet v 
DeVos) over the slow processing and denials of hundreds of thousands of BDTR claims that had been pending with 
DOE for years. As part of that mater, DOE agreed to setle through borrower discharge almost 300,000 loans 
amoun�ng to more than $6 billion, but admited that these discharges were not completed in compliance with the 
applicable BDTR Rules, which will make any recovery from ins�tu�ons extremely difficult for DOE.  

Meanwhile, DOE also included BDTR in its 2021/2022 regulatory agenda, and following nego�ated rulemaking, 
issued a final rule on November 1, 2022, which became effec�ve on July 1, 2023 (“2023 BDTR Rule”). The 2023 
BDTR Rule reins�tutes the group claim process; allows for BDTR claims to be filed by legal aid organiza�ons and 
state agencies; assumes all members of a group are impacted equally; grants only full relief, no par�al discharges; 
reduces due process safeguards for ins�tu�ons, especially during the claim adjudica�on process; allow claims at 
any �me without statutes of limita�ons; and adds addi�onal bases under which a borrower can make a BTDTR 
claim to include "substan�al" misrepresenta�on; "substan�al" omission of fact; breach of contract; aggressive 
recruitment; or a State or Federal judgment, or final Department ac�on against an ins�tu�on that relates to 
conduct that could give rise to a borrower defense claim. The new rule is focused on making the process for 
borrowers to seek discharge more streamlined; but in so doing, DOE has also exponen�ally increased the likelihood 
of mass discharges, for which it will seek recoupment from the ins�tu�on. 

Change in Ownership Resul�ng in a Change of Control. In addi�on to school acquisi�ons, other types of 
transac�ons can also cause a change of control. The DOE, accredi�ng agencies, and most state educa�on agencies, 
all have standards pertaining to the change of control of schools, but those standards are not uniform. The DOE 
regula�ons describe some transac�ons that cons�tute a change of control, including the transfer of a controlling 
interest in the vo�ng stock of an ins�tu�on or the ins�tu�on’s parent corpora�on. The DOE regula�ons provide 
that a change of control of a publicly-traded corpora�on occurs in one of two ways: (i) if there is an event that 
would obligate the corpora�on to file a Current Report on Form 8-K with the Securi�es and Exchange Commission, 
or the SEC, disclosing a change of control or (ii) if the corpora�on has a shareholder that owns at least 25% of the 
total outstanding vo�ng stock of the corpora�on and is the largest shareholder of the corpora�on, and that 
shareholder ceases to own at least 25% of such stock or ceases to be the largest shareholder. A significant purchase 
or disposi�on of our vo�ng stock could be determined by the DOE to be a change of control under this standard. 
Many states include the sale of a controlling interest of common stock in the defini�on of a change of control 
requiring approval. A change of control under the defini�on of one of these agencies would require us to seek 
approval of the change in ownership and control to maintain our accredita�ons, state authoriza�on or licensure. 
The requirements to obtain such approval from the states and our accredi�ng agencies vary widely. In some cases, 
approval of the change of ownership and control cannot be obtained un�l a�er the transac�on has occurred. 

When a change of ownership resul�ng in a change of control occurs at a for-profit ins�tu�on, the DOE applies a 
different set of financial tests to determine the financial responsibility of the ins�tu�on in conjunc�on with its 
review and approval of the change of ownership. The ins�tu�on generally is required to submit an audited same-
day balance sheet reflec�ng the financial condi�on of the ins�tu�on or its parent corpora�on immediately 
following the change in ownership. The ins�tu�on’s same-day balance sheet must demonstrate an acid test ra�o of 
at least 1:1, which is calculated by adding cash and cash equivalents to current accounts receivable and dividing the 



sum by total current liabili�es (and excluding all unsecured or uncollateralized related party receivables). The same-
day balance sheet must also demonstrate posi�ve tangible net worth. If the ins�tu�on does not sa�sfy either of 
these requirements, the DOE may condi�on its approval of the change of ownership on the ins�tu�on’s agreeing to 
post a leter of credit, provisional cer�fica�on, and/or addi�onal monitoring requirements, as described in the 
above sec�on on Financial Responsibility. As part of the change of control of USU, in addi�on to being granted 
provisional approval to par�cipate in the Title IV Programs, the DOE informed USU that it must post a leter of 
credit in the amount of $255,708 based on a failure to meet the audited same day balance sheet requirements that 
apply in a change of control. This LOC was funded by USU. The DOE informed USU that the LOC was reduced to 
$9,872; this leter with the reduced amount will remain in effect for at least the dura�on of the temporary 
provisional approval. On May 6, 2022, the DOE fully cer�fied USU and issued a new Program Par�cipa�on 
Agreement, effec�ve through December 31, 2025, thereby removing the provisional status of its par�cipa�on. USU 
is working with the DOE to address the outstanding LOC. 

A change of control also could occur as a result of future transac�ons in which Aspen is involved. Some corporate 
reorganiza�ons and some changes in the composi�on of the Board are examples of such transac�ons. Moreover, 
the poten�al adverse effects of a change of control could influence future decisions by us and our shareholders 
regarding the sale, purchase, transfer, issuance or redemp�on of our stock. In addi�on, the regulatory burdens and 
risks associated with a change of control also could discourage bids for our shares of common stock and could have 
an adverse effect on the market price of our shares. The �me required for the DOE to act on a change in ownership 
and control applica�on may vary substan�ally. In some such recent transac�ons, ins�tu�ons have experienced 
extensive delays in this review process, in some cases exceeding 18-24 months. 

Possible Acquisi�ons. Similar to the Company’s acquisi�on of USU, we may expand through acquisi�on of related 
or synergis�c businesses. Our internal growth is subject to monitoring and ul�mately approval by the DEAC and 
WSCUC. If the DEAC or WSCUC finds that the growth may adversely affect our academic quality, the DEAC or 
WSCUC can request us to slow the growth and poten�ally withdraw accredita�on and require us to re-apply for 
accredita�on. The DOE may also impose growth restric�ons on an ins�tu�on, including in connec�on with a 
change in ownership and control. 

Clery Act and Title IX. Both USU and Aspen University publish the required Annual Crime and Security Reports to 
comply with the requirements of the federal Jeanne Clery Disclosure of Campus Security Policy and Campus Crime 
Sta�s�cs Act (“Clery Act”). USU publishes separate reports for its San Diego, CA and Phoenix, AZ loca�ons; Aspen 
publishes separate reports for its Denver, CO, Aus�n, TX, and Phoenix, AZ loca�ons. With the publica�on cycle in 
October 2022, Aspen addi�onally published for loca�ons in Tampa, FL and Nashville, TN. Both universi�es are 
commited to providing students, faculty, staff, and guests a safe and secure environment. The reports iden�fy 
policies and procedures for security and crime preven�on, substance abuse, sexual misconduct/harassment (Title 
IX), and emergency response and evacua�on. On May 6, 2020, the DOE issued a new final rule regarding Title IX 
which substan�ally changes ins�tu�ons’ responsibili�es in responding to sexual harassment and sexual assault. The 
new rule became effec�ve on August 14, 2020, and USU and Aspen have made necessary changes to our policies 
and procedures to maintain compliance.  

The Biden Administra�on indicated early on that it planned to make updates to the Title IX regula�ons a priority 
item. The proposed rule was submited to OIRA/OMB in February 2022, and an unofficial version was published on 
June 23, 2022, the 50th anniversary of the original passage of the law. on May 26, 2023, DOE published a status 
update indica�ng its intent to publish the new Title IX regula�ons in October 2023.   



Because Title IX regula�ons are not subject to the Master Calendar that governs Title IV regula�ons, an updated 
final rule on Title IX could become effec�ve immediately. In the last update, ins�tu�ons were provided 
approximately 90 days to implement. If the new final rule is published in October as planned, it is quite possible 
that they become effec�ve before the end of 2023.  

Other Approvals. The U.S. Department of Defense and the U.S. Department of Veterans Affairs (the “VA”) regulate 
our par�cipa�on in the military’s tui�on assistance program and the VA’s veterans’ educa�on benefits program, 
respec�vely. The laws, regula�ons, standards and policies of these agencies cover the vast majority of our 
opera�ons, including our educa�onal programs, facili�es, instruc�onal and administra�ve staff, administra�ve 
procedures, marke�ng, recrui�ng, financial opera�ons and financial condi�on. These regulatory requirements can 
also affect our ability to add new or expand exis�ng educa�onal programs and to change our corporate structure 
and ownership. 

Current Regulatory Maters 

On February 1, 2023, AGI received no�fica�on that Aspen University had been issued a Show Cause Direc�ve by 
DEAC requiring Aspen University to prove why its current accredita�on should not be withdrawn and to require 
Aspen University to undergo a special visit by a team of DEAC evaluators. Show Cause is an enforcement ac�on 
focused on specific areas of perceived non-compliance to which Aspen must respond through narra�ve, 
documenta�on, and other evidence within the specific remedia�on �meframe. 

DEAC informed Aspen University that certain areas of concern raise serious ques�ons as to Aspen University’s 
ongoing compliance with DEAC Accredita�on Standards III.D., V.A., X.B., XI.E., and DEAC Procedures under Part 
Two, Sec�on XVII.E, including curricula and instruc�onal materials; student achievement; reputa�on; opera�ons; 
and no�fica�ons. These call into ques�on Aspen University’s organiza�onal integrity, administra�ve capacity, and 
ability to serve students in a manner that complies with DEAC standards. The leter also required the University to 
submit certain informa�on to DEAC prior to February 16, 2023, and to cons�tuents within seven business days, and 
permits con�nuance of DEAC’s monitoring of monthly financial reports. 

To date, Aspen University has provided mul�ple regulatory bodies with requested records and data and Aspen 
University will willingly comply with the DEAC’s con�nued oversight through the show cause period. The maximum 
length of the show cause remedia�on period is up to two years or 150% of the length of the Ins�tu�on’s longest 
program. DEAC expects to schedule its review of Aspen University's response to the show cause direc�ve and the 
associated record from the site visit within the next six to nine months. During the show cause remedia�on period, 
Aspen University remains fully accredited. 

On February 8, 2023, Aspen University received no�fica�on from the DOE that effec�ve February 7, 2023 the DOE 
had placed Aspen University on Heightened Cash Management 2 (“HCM2”). Under the HCM2 method of payment, 
Aspen University may con�nue to obligate funds under the federal student financial assistance programs 
authorized by Title IV of HEA. 

Heightened Cash Monitoring is a step that the DOE can take with ins�tu�ons to provide addi�onal oversight for a 
number of financial or federal compliance issues. A school placed on HCM2 no longer receives funds under the 
Advance Payment Method. A�er a school on HCM2 makes disbursements to students from its own ins�tu�onal 
funds, a Reimbursement Payment Request must be submited for those funds to the DOE. Aspen University 
received its first and second reimbursement financial aid reimbursement received from the DOE on June 14, 2023 



and August 10, 2023, respec�vely. Subsequent to the receipt of the financial aid payment under HCM2, Aspen 
University is able to submit for financial aid reimbursement once every 30 days. Reimbursement payments could be 
delayed if the DOE has findings upon review of each of our reimbursement files.  

The leter from the DOE stated that the DOE acted in response to the Show Cause Direc�ve from DEAC. 

On February 20, 2023, Aspen University entered into a 3rd revised S�pulated Agreement with the Arizona State 
Board for Private Postsecondary Educa�on which requested transcripts from 1985-2019 and an ins�tu�onal teach-
out plan as well as increased monthly financial repor�ng requirements. Other requirements from the October 2022 
S�pulated Agreement were carried forward to this revised agreement. The revised agreement was in response to 
the Show Cause Direc�ve from the Distance Educa�on Accredi�ng Commission on February 1, 2023, discussed 
above. 

In March 2022, Aspen University agreed to a disciplinary proba�on of its pre-licensure nursing program, including 
suspension of new student admissions and a requirement to meet the Arizona State Board of Nursing’s 80% 
minimum NCLEX-RN first-�me pass rate in 2022. By September 2022, the University recognized it would not be able 
to meet the 80% pass rate and signed a Revised Consent Agreement with the Arizona State Board of Nursing that 
provided the program with two years to complete a "teach out" of exis�ng students, meaning that the exis�ng 
students would be able to complete the program. The agreement also contained an op�on for the Board to 
terminate the agreement early if the program "fails to provide minimum instruc�on and learning opportuni�es, 
including clinical opportuni�es, to meet basic standards of educa�onal prac�ce and legal requirements." If the 
Arizona State Board of Nursing found that to be the case, it could provide a minimum 10-day no�ce to the 
University, a�er which it could determine that the voluntary surrender is immediately in effect. 

On February 23, 2023, the Arizona State Board of Nursing informed the University of its intent to li� the stay of 
voluntary surrender. Board members expressed concerns regarding public safety and student safeness to prac�ce 
on exit from the program, including concerns that the program was failing to provide minimum instruc�on as 
students were con�nuing to struggle with passing their NCLEX-RN exam the first �me, failing to meet basic 
standards of educa�onal prac�ce by inadequately ensuring the integrity and proctoring of exams, and improperly 
using students' work hours to count as clinical hours and coun�ng clinical hours when the students were not in the 
facili�es. Aspen disputed all of these concerns except the one related to the NCLEX-RN first-�me pass rate.  

It was Aspen’s posi�on that a decision by the Board to conduct such a vote to li� the stay at its scheduled March 
2023 mee�ng would be a breach of the September 2022 Consent Agreement, a breach of the covenant of good 
faith and fair dealing, and cause Aspen irreparable harm. The li�ing of the stay would have closed the program 
immediately and affected almost 400 students across four states. On March 23, 2023, Aspen University and the 
Arizona State Board of Nursing signed an Amendment to the September 2022 Consent Agreement that permits the 
teach-out of the program to con�nue with heightened oversight and repor�ng. The University will again hire a 
Consultant and addi�onally an Ombudsperson to oversee cri�cal aspects of the program in Arizona including 
tes�ng and clinical prac�ces. The signed Amendment means that the Arizona-based students are permited to be 
taught out through January 2024, Nashville-based students through May 2024, and Texas- and Florida-based 
students through September 2024. 

The Company con�nues to work with internal and external personnel to cooperate and advocate with regulatory 
agencies in an effort to resolve the foregoing and other regulatory developments affec�ng its business. 



As the Company completes teach out of its pre-licensure program, it will focus its efforts on increasing enrollment 
in Aspen University’s post-licensure nursing degree programs and USU’s Family Nurse Prac��oner degree program, 
among others. 


